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EASEMENT AGREEMENT FOR UNDERGROUND PARKING FACILITY 

This EASEMENT AGREEMENT FOR UNDERGROUND PARKING FACILITY         

(this “Agreement” and/or this “Easement”) is made and entered into as of this ____ day of 

__________, 2016 (the “Effective Date”), by the City of Columbus, Ohio, an Ohio municipal 

corporation (“Grantor”), and Nationwide Children’s Hospital, an Ohio non-profit corporation 

(“Grantee”). 

RECITALS 

A. Grantor is the owner of certain real property identified as Franklin County Tax 

Parcel 010-066806 that is a historic, public park owned by the Grantor since 1839, comprised of 

approximately 8.3 acres and known as “Livingston Park” (as depicted on Exhibit A attached 

hereto, the “Park Property” and/or “Burdened Property”). 

B. Grantee is a pediatric health care facility and the owner of the benefited real 

property bordering and abutting the Park Property to the west and north of Children’s Drive (as 

depicted on Exhibit A attached hereto, the “Hospital Property” and/or “Benefited Property”). 

C. In support of Grantee’s expansion of its facilities pursuant to Grantee’s Long 

Range Master Plan (the “NCH Master Plan”), a copy of which has been provided to Grantor, and 

Grantee’s ongoing services to the public, and in exchange for the mutual covenants and 

conditions set forth herein, Grantor has agreed, and desires hereby, to grant to Grantee,  an 

appurtenant non-exclusive easement for the construction, use, maintenance, operation, repair and 

replacement of an underground parking facility and associated improvements, including, parking 

facility access, ingress and egress ramps, ventilation apparatus and an underground connection to 

the Hospital Property, under the portion of the Park Property depicted on Exhibit B attached 

hereto and more particularly described on Exhibit C attached hereto, as the same may be 

modified pursuant to Section 2 of this Agreement (the “Easement Area”), under the terms set 

forth herein.  

D. Grantee acknowledges and agrees that it is necessary to preserve in perpetuity the 

character of Livingston Park and maintain its utility and purpose in serving the needs of 

neighborhood residents and park users. Therefore, in consideration of the easements rights 

granted herein, Grantee agrees to complete improvements to the Park Property contained in 

Grantee’s master plan for the Park Property, known as the Livingston Park Draft Master Plan 

dated January 2009 (the “LP Master Plan”), a copy of which is attached hereto as Exhibit D, in 

accordance with the provisions of Section 6 of this Agreement and certain other terms and 

conditions hereinafter set forth. 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 

which are hereby acknowledged, for themselves and their successors and assigns, and intending 

to be legally bound hereby, Grantor and Grantee hereby agree as follows: 

DRAFT 

Dated: 7/6/2016 
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1. Grant of Easements.  For so long as Grantee owns and continues to use the 

Hospital Property for hospital related purposes, and subject to the terms of this Agreement, 

Grantor hereby grants to Grantee the following easements (collectively, the “Easements”): 

a. An appurtenant non-exclusive easement beginning ten (10) feet below the 

surface and under the Easement Area for the construction, use, maintenance, operation, 

repair, and replacement of a subterranean parking facility and related improvements for 

the purpose of providing parking for hospital visitors, invitees and staff, including, 

without limitation, ventilation apparatus, and an underground pedestrian walkway 

connecting the subterranean parking facility to the Hospital Property along with ingress 

and egress access ramp or ramps and stairwell(s) for vehicular and pedestrian access to 

and from the Grantee’s subterranean parking facility to the surface (collectively, the 

“Improvements”), which shall be subject to the following:   

 

(i)  Grantee’s completion of a public process to gather community input prior 

to the initial design of the Improvements and Grantor’s approval of the final 

design plan;  

 

(ii)  Grantee’s final design, construction plan and implementation of the 

Improvements shall not result in a net loss of green space in the Park Property 

except as may be required in connection with the construction and operation of 

the Improvements and subject to the provisions of Section 12 hereof;  

 

(iii)  Grantee’s rights herein are subordinate to the  Cultural Project 

Cooperative Agreement, dated September 2, 2010, by and between Grantor and 

the State of Ohio and Grantee must comply with the terms thereof while it 

remains in effect, including but not limited to obtaining prior approval of the State 

of Ohio for any and all changes to the Park Property;  

 

(iv)  the eastern portion of the Park Property, including the play area, shelter, 

basketball courts, and other amenities shall be maintained and remain open during 

the initial construction, repair, or maintenance of the garage;  

 

(v)  prior to Grantee’s commencement of construction of its subterranean 

parking facility, Grantee’s shall complete, at its sole cost and expense, the 

relocation and construction of the basketball courts and play area as generally 

described in the LP Master Plan and as approved by the Grantor’s Department of 

Recreation and Parks;  

 

(vi)  Grantee’s compliance with the City of Columbus Executive Order 2015-

01, effective December 8, 2015, for the protection of trees on Park Property 

during construction, replacement of any trees removed from the Park Property to 

facilitate construction of Grantee’s subterranean parking facility, or trees damaged 

during such construction; and  
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(vii)  Grantee’s prohibition from Grantee’s placement of signage or advertising 

on Park Property for any purpose not directly associated with the Improvements. 

 

b. Notwithstanding the non-exclusivity of the easement rights granted herein, 

Grantee shall not convey to any other person or entity the right to build an underground 

parking facility in the Easement Area or convey or grant to any other person or entity, 

except for utilities, any subsurface rights in the Easement Area, provided this Easement 

has not otherwise been terminated.   

c. An non-exclusive temporary access and construction easement upon, 

across, over and under the Park Property during the term of the initial construction and 

installation of the Improvements, together with the rights of access, ingress and egress 

over and upon the identified areas of the Park Property in order to commence and 

complete the construction and installation of the Improvements; provided, however, that 

the Park Property shall not be used for the storage of construction materials, including 

soil from any source, without the prior written approval of Grantor.  Grantee shall obtain 

any and all required approvals from the Department of Public Service for establishing 

any temporary access locations to the public right of way.   

d. Notwithstanding anything to the contrary herein, Grantee hereby 

acknowledges and agrees that, prior to the commencement of construction of the 

Improvements, Grantor shall retain the sole right to use and enjoy the Easement Area for 

its current public park purposes and to further improve the Easement Area with additional 

landscaping and/or other improvements, provided that such improvements shall not 

extend for more than ten (10) feet beneath the surface of the Easement Area. 

2. Easement Area; Legal Descriptions.  Grantor hereby acknowledges that, as of the 

Effective Date, the plans for the Improvements as contemplated herein have not been fully 

developed and finalized and are conceptual in nature, and Grantee hereby acknowledges and 

agrees that the plans to be developed and finalized for the Improvements shall provide for 

vehicular and pedestrian ingress and egress to the subterranean parking facility from Children’s 

Drive. The draft and final plans for the Improvements are subject to the Grantor’s review and 

final approval.  Such approval shall be at Grantor’s sole discretion.  After the final plans for the 

Improvements are approved by Grantor and Grantee, Grantee shall at its sole cost prepare a final 

metes and bounds legal description, including all appropriate subterranean elevations and a plat 

of the Easement Area, subject to Grantor’s review and approval, such approval shall be at 

Grantor’s sole discretion.  Thereafter, the parties hereto shall execute and record an amendment 

to this Agreement for the purpose of acknowledging and agreeing that the legal description(s) of 

the Easement Area attached to such amendment shall thereafter be the Easement Area for the 

purposes of this Agreement and further modify this Agreement as needed, including designating 

certain portions of the amended Easement Area as being exclusive to the Grantee.  No work shall 

occur under or on the Park Property or Easement Area, until the final plans are approved and this 

Agreement is amended as contemplated herein. 
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3. Construction; Plans and Specifications; Approvals, Costs.  Grantee shall be solely 

responsible for all costs and expenses of designing, constructing and installing the Improvements 

and for obtaining any and all necessary permits and approvals for the same.   

4. Ongoing Maintenance of Improvements. Grantee is required, at Grantee’s sole 

cost and expense, to maintain the Improvements in first-class condition and repair for the life of 

this Easement, and to maintain the Easement Area pursuant to the terms and conditions of the 

Grounds Maintenance Agreement (as defined in Section 8 hereof).  Following the construction of 

the Improvements, if Grantee abandons the Improvements or the Improvements are condemned 

for any reason, Grantee will, at Grantee’s sole cost and expense, remove the Improvements and 

restore the Easement Area to its original or better condition. 

5. Restoration Following Completion of Improvements.  Grantor hereby 

acknowledges and agrees that, due to the invasive nature of the construction of the 

Improvements, the surface of the Easement Area and other portions of the Park Property will 

necessarily be damaged or destroyed, including, without limitation, the destruction and removal 

of certain trees and other improvements presently located on the Park Property.   

a. Generally.  Subject to the terms and conditions of this Agreement and in 

compliance with the LP Master Plan for, Grantee shall, at its sole cost, in conjunction 

with Grantee’s completion of construction of the Improvements promptly replace and 

restore all lawn areas, walks, site furnishings, park lighting, water features, and other 

amenities of the Park Property disturbed by the construction of the Improvements to their 

original or better condition.  

b. Trees.  With respect to trees, Grantee hereby agrees to comply with all 

requirements of the City of Columbus Executive Order 2105-01, effective December 8, 

2015, a copy of which is attached hereto as Exhibit E.  Grantee, at Grantee’s sole cost and 

expense, will complete the replacement of trees removed to facilitate construction of the 

Improvements or damaged during such construction within the first advisable planting 

season following the completion of the Improvements. 

c. Timeline.  Grantee shall complete the restoration of the Park Property at the 

completion of Improvements without any unreasonable delay. 

6. Improvements to Park Property; LP Master Plan.  Grantor and Grantee hereby 

acknowledge and agree that the work identified as Phase 1 in the LP Master Plan has been 

completed. As additional consideration for this Agreement, Grantee hereby agrees to make and 

perform, at its sole cost and expense, the improvements to the Park Property called for in the LP 

Master Plan, generally in accordance with the general phasing plan provided for therein. Grantee 

shall restore all lawn areas, walks, site furnishings, park lighting, water features, and other 

amenities promptly in conjunction with Grantee’s completion of construction of its 

Improvements and shall commence the additional work as provided for in the LP Master Plan, 

and as approved by Grantor’s Department of Recreation and Parks, and Grantee shall diligently 

pursue the work to completion.   
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At the time that this Agreement is executed, Grantee shall make a one-time contribution of 

$250,000.00 to the Columbus Foundation to be deposited in an endowment account established 

for the City of Columbus Recreation and Parks Department.  The funds and associated interest 

shall be used for the replacement and repair of the park improvements and equipment within the 

Park Property, as contemplated in the LP Master Plan, which will be utilized and expended in a 

manner as determined as necessary and appropriate by Grantor.   

7. Reversion; Term.  Grantor expressly reserves a reversionary interest in this 

Agreement for the benefit of the City of Columbus, Ohio.  The initial term of this Agreement 

shall commence on the Effective Date and continue for a period of ten (10) years thereafter (the 

"Initial Term").  The Initial Term shall automatically extend for three (3) successive periods of 

five (5) years each (each an “Extension Term”).  In the event that (a) any Grantee Certificate (as 

hereinafter defined) fails to comply with the provisions of Section 11 hereof, (b) Grantee leases, 

sells, conveys, or transfers any of the Easement Area or rights granted by this Agreement without 

the prior written consent of Grantor, or (c) fails to abide by the terms and conditions of this 

Agreement, and such failure is not cured within sixty (60) days after Grantee's receipt of written 

notice of such failure from Grantor, Grantor shall have the right to request that the Columbus 

City Council terminate this Agreement and extinguish the rights granted herein; provided, 

however, that notwithstanding the foregoing, if any such failure by Grantee under Section 7(c) 

above is of a nature that cannot reasonably be cured within a sixty (60) day period, Grantor shall 

not have the right to terminate this Agreement for such failure if Grantee begins to cure such 

failure within the sixty (60) day period and diligently completes the cure, provided, further, that 

under no circumstances shall such cure period exceed one hundred eighty (180) days without 

Grantor’s written approval.     

Notwithstanding the foregoing or anything herein to the contrary, Grantor hereby 

acknowledges and agrees that, provided Grantee commences the construction of the 

Improvements within the Initial Term or an Extension Term, the Easements and rights herein 

granted to Grantee shall thereafter automatically and without further action by either party be and 

become (y) exclusive to Grantee and (z) perpetual and shall run with the land for the benefit of 

and as a burden to, and be enforceable by and against, each party hereto and their successors and 

assigns.  Grantee hereby covenants and agrees that, if and when Grantee commences 

construction of the Improvements, Grantee shall diligently pursue the completion thereof.  In the 

event any utilities are installed by the Grantor or authorized by easement or otherwise by the 

Grantor to a third party prior to Grantee commencing construction of the Improvements, Grantee 

shall be solely responsible for any and all costs associated with relocating said utilities.   

 Notwithstanding the foregoing or anything herein to the contrary, in the event the 

Grantee has not commenced construction of the Improvements within twenty-five (25) years of 

the Effective Date, this Agreement shall automatically terminate and the Grantee shall have no 

rights to the Easement Area or under this Agreement.  Grantee acknowledges and agrees to 

provide the Grantor with an acceptable and recordable Acknowledgement and Release within 

sixty (60) days of any termination.  Furthermore, in the event the Grantee fails to provide said 
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Acknowledgement and Release, the Grantor may file an Affidavit on Facts Relating to Title for 

the purpose of memorializing and giving public notice of such termination of this Agreement. 

8. Continuation of Grounds Maintenance Agreement.  Notwithstanding anything 

contained herein, Grantee shall continue to maintain the Park Property pursuant to the terms and 

conditions of that certain Grounds Maintenance Agreement for Livingston Park dated February 

1, 2010 by and between Grantor and Grantee (the “Grounds Maintenance Agreement”).   

9. Indemnity & Insurance.  Grantee shall indemnify, defend, and hold Grantor and 

Grantor’s agents, employees, and representatives harmless from and against all claims, 

damages, losses, suits, and actions, including attorney's fees, solely to the extent that any of the 

foregoing arise or result from the acts or omissions of Grantee or Grantee’s agents, 

representatives, or employees in their use of the Easement Area or their exercise of any rights 

under this Agreement.  Additionally, (a) Grantee’s contractors entering in the easement areas 

pursuant to the rights granted in this Easement are required to be fully bonded in respect to the 

performance of the project, and (b) Grantee shall at all times hereunder possess and maintain 

commercial comprehensive general liability insurance for loss of or damage to property and 

injury to or death of third parties with a combined single limit of not less than Five Million and 

00/100 U.S. Dollars ($5,000,000.00) per occurrence and Ten Million and 00/100 U.S. Dollars 

($10,000,000.00) in the aggregate, provided that such coverage may be maintained by Grantee 

through a combination of self-insurance and multiple excess commercial general liability 

policies.  

10.  Liens & Taxes. Grantee shall keep the Park Property free from any and all liens 

arising out of any work performed, materials furnished or obligations incurred by or from 

Grantee, and agrees to bond against or discharge any mechanic’s or materialmen's lien within 

thirty (30) days after notice thereof.  The Park Property is currently exempt from real property 

taxes and assessments.  To the extent the Improvements or Grantee’s use of the easement rights 

granted herein cause the Park Property to be subject to any real property taxes or assessments, 

Grantee shall be solely responsible for the timely and full payment of said real property taxes or 

assessments.   

11. NCH Master Plan; Grantee Certificates.  A copy of the NCH Master Plan has 

been provided to Grantor with the execution of this Agreement, and Grantee hereby represents 

and warrants to Grantor that the Improvements and the rights granted to Grantee in this 

Agreement are an essential element of the NCH Master Plan.  At any time during the Initial 

Term or any Extension Term, but not more than once every 2 years, Grantor may request in 

writing that Grantee certify to Grantor in writing that the Improvements and the rights granted to 

Grantee in this Agreement remain an essential part of its then current form of the NCH Master 

Plan (each a “Grantee Certificate”).  After any such written request, if Grantee fails to deliver a 

Grantee Certificate within sixty (60) days or if, when given, any Grantee Certificate contains 

qualifications or conditions on Grantee’s continuing need for the Improvements and the rights 

granted in this Agreement that Grantor reasonably deems unsatisfactory or in contravention of 
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the spirit of this Agreement, then such Grantee Certificate shall be deemed to fail to comply with 

this Section 11 for purposes of Section 7.a. hereof.   

12. Replacement Green Space.  Upon Grantor’s approval of the final plans for the 

Improvements, Grantor and Grantee shall mutually determine the net amount of green space 

from the Park Property that will be lost as a result of the construction and operation of the 

Improvements (the “Lost Green Space”).  Grantee hereby covenants and agrees to maintain as 

open green space for the use and enjoyment of the public an amount of green space equal to two 

(2) times the Lost Green Space (the “Replacement Green Space”).  Such Replacement Green 

Space shall be generally located proximate to the western border of the Park Property in the area 

labeled “Covenant Area” on Exhibit F attached hereto.  Although not required, Grantee further 

agrees that it shall, upon a request for Grantor, provide and record a separate restrictive covenant 

including the accompanying legal description(s), at Grantee’s sole cost, for the benefit of the 

Grantor and the purpose of identifying the specific area to be maintained as open green space for 

the use and enjoyment of the public.     

13. Assignment. This Agreement shall not be assigned by Grantee without the prior 

written approval of the Grantor.   

14. Covenants.  The rights, duties, and obligations set forth in this Easement are 

covenants benefitting, burdening, and running with the land of the servient estate.  This 

Easement and its terms and conditions are forever binding and inuring to the benefit and 

detriment of Grantor and Grantee and permitted successors and assigns.  As a result, Grantee’s 

exercise of any rights in this Easement or recordation of this Easement, or both, are each deemed 

Grantee’s acceptance of all terms, conditions, restrictions, specification, limitations, and 

reservations contained in this Easement 

 

15. Non-waiver.  Grantor’s failure or refusal to exercise any rights reserved in this 

Easement is not a waiver of any rights Grantor possesses to enforce Grantee’s obligations 

through any rights and remedies Grantor has at law or in equity for the enforcement of Grantee’s 

obligations.   

 

16. Notices.  All notices, which are required for either party to serve upon the other, 

are effectively served if personally delivered, sent by reliable courier, or by certified U. S. mail, 

return receipt requested, and addressed as follows below. Either party may, with timely written 

notice given to the other party, specify a new address where further Notice will be sent. 

If to Grantor: 

City of Columbus, Ohio     

Columbus Recreation & Parks Department 

Attention: Director 

1111. E. Broad Street  

Columbus, Ohio 43205 
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WITH A COPY TO: 

Columbus City Attorney, Real Estate Division 

Attention:  Chief Real Estate Attorney 

77 N. Front Street, 4th floor,  

Columbus, Ohio  43215 

 

If to Grantee: 

Nationwide Children’s Hospital 

Attention:  Senior Vice President for Strategic and Facilities Planning 

700 Children’s Drive 

Columbus, Ohio 43205 

 

WITH A COPY TO: 

 

Nationwide Children’s Hospital 

Attention:  General Counsel 

700 Children’s Drive 

Columbus, Ohio 43205 

 

17. Severability.  Each provision of this Agreement and the application thereof to the 

property described herein are hereby declared to be independent of and severable from the 

remainder of this Agreement.  If any provision contained herein shall be held to be invalid or to 

be unenforceable or not to run with the land, such holding shall not affect the validity or 

enforceability of the remainder of this Agreement. 

18. Governing Law.  This Agreement shall be governed by, and construed in 

accordance with the laws of the State of Ohio. 

 

19. Exhibits.  Each Exhibit referred to in this Agreement is hereby incorporated 

herein by reference. 

 

20. Counterpart Execution.  This Agreement may be executed in any number of 

counterparts, each constituting an original by collectively constituting one document. 

21. Modifications.  This Agreement may be amended, terminated, rescinded, released 

or otherwise modified in whole or in part, at any time and from time to time, only by a written 

document executed and acknowledged by Grantee and Grantor’s authority as authorized by an 

ordinance of Columbus City Council and recorded in the Recorder’s Office, Franklin County, 

Ohio.   
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22. Remedies.  In the event of any breach, violation or threatened breach of violation 

of any easement or rights granted or created under this Agreement, all parties hereto, their 

permitted successors and assigns, shall, in addition to any and all other remedies available, be 

entitled to enforce the provisions of this Agreement by injunctive relief or otherwise. 

(Signature Pages Follow)  
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IN WITNESS WHEREOF, the parties hereto have each caused this Agreement to be 

executed and acknowledged by its duly authorized representative to be effective as of the 

Effective Date. 

GRANTOR: GRANTEE: 

 

CITY OF COLUMBUS, OHIO, an Ohio 

municipal corporation 

 

By:         

       Tony A. Collins, Director 

       Department of Recreation and Parks 

       Pursuant to City Council Ordinance  

xxxx    -2016  

NATIONWIDE CHILDREN’S HOSPITAL, 

an Ohio non-profit corporation 

 

By:         

Name:        

Its:         

 

 

(Acknowledgements Follow) 
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STATE OF OHIO  ) 

    ) SS: 

COUNTY OF FRANKLIN ) 

 

The foregoing instrument was acknowledged before me this ____ day of __________, 

2016, by _____________, the Director of the Department of Recreation and Parks of the City of 

Columbus, Ohio, a municipal corporation, on behalf of such corporation. 

 

             

       Notary Public 

Commission Expiration:    

 

 

 

 

 

STATE OF OHIO  ) 

    ) SS: 

COUNTY OF FRANKLIN ) 

 

 The foregoing instrument was acknowledged before me this ____ day of ___________, 

2016, by   , the    (title) of Nationwide Children’s Hospital, an Ohio 

non-profit corporation, on behalf of such corporation. 

 

             

       Notary Public 

Commission Expiration:    

 

This instrument prepared by:  Christopher D. Adkinson, Esq., Vorys, Sater, Seymour and Pease 

LLP, 52 East Gay Street, Columbus, Ohio 43215. 

 

APPROVED AS TO FORM: 

 

____________________________ 

Richard C. Pfeiffer, City Attorney 

Date: _______________________ 



-12- 

Exhibit A 

The Park Property and the Hospital Property 
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Exhibit B 

Drawing of the Easement Area 
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Exhibit C 

Legal Description of the Easement Area 
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Exhibit D 

Livingston Park Master Plan 
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Exhibit E 

Executive Order 2015-01 
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Exhibit F 

Replacement Green Space, “Covenant Area” 

 


